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)
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CC Docket No. 98-141

CC Docket No. 98-184

COMMENTS OF BIRCH TELECOM, INC.

Birch Telecom, Inc. ("Birch") and hereby files its comments in response to the

Public Notice issued by the Federal Communications Commission ("FCC") on March 30,

2001 regarding the interpretation of Section XII, Paragraph 43 of the FCC-approved

SBC/Ameritech Merger Conditions. Birch also comments on whether the FCC should

grant SBC a waiver or modification of the relevant "most favored nation" ("MFN")

provISIon.

Letters from two Competitive Local Exchange Carriers ("CLECs"), induding

Birch, prompted the Public Notice issued by the FCC in this matter. Birch sought to port

a Reciprocal Compensation attachment into its existing and/or future interconnection

agreements negotiated between Birch and SBC Communications Inc. 's affiliate,

Southwestern Bell Telephone Company ("SWBT"), in Texas, Kansas, Missouri and

Oklahoma. (Attachment A). The Reciprocal Compensation attachment in question was

previously negotiated between Sage Communications, Inc. and SWBT in Texas, and

ultimately approved by the Texas Public Utility Commission on February 2, 2000 ("Sage
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Attachment"). (Attachment B). In its letter to SWBT to elect the Oklahoma 271

Agreement ("02A"), Birch notified SWBT of its intention to incorporate additional

amendments to the 02A. (Attachment C).

On February 19,2001, SBC/Ameritech issued a letter to Birch indicating that

SWBT was not "amenable to voluntarily adding the Sage Compensation Appendix from

Texas to Birch's Oklahoma Agreement" ("SBC/Ameritech letter") (Attachment D).

Additionally, this letter also indicates SBC/Ameritech's position that the Sage

Attachment was not available for porting under the Merger Conditions as reciprocal

compensation provisions are not UNEs, interconnection or service arrangements

available for adoption under Section 252(i) of the Federal Telecommunications Act. The

SBC/Ameritech letter further explains that the compensation terms Birch is seeking

through the Sage Attachment are arbitrated terms and therefore precluded from being

ported. Finally, the letter indicates that the terms of the Sage Attachment were awarded

to a CLEC that operates exclusively through UNEs, and therefore SWBT is unwilling to

port the same terms to Birch.

Section XII, paragraph 43 of the F,,' SBC/Ameritech Merger Conditions
provides:

Subject to the conditions specified in this Paragraph, SBC/Ameritech shall
make available to any requesting telecommunications carrier in the
SBC/Ameritech Service Area within any SBC/Ameritech State any
interconnection arrangement or UNE in the SBC/Ameritech Service Area
within any other SBC/Ameritech State that (1) was negotiated with a
telecommunications carrier, pursuant to 47 U.S.c. § 252(a)(1), by an
SBC/Ameritech incumbent LEC that at all times during the
interconnection agreement negotiations was an affiliate ofSBC and (2)
has been made available under an agreement to which SBC/Ameritech is a
party. I

I Applications of Ameritech Corp., Transferor, and SBC Communications, Inc., Transferee, For Consent to
Transfer Control of Corporations Holding Commission Licenses and Lines Pursuant to Sections 214 and
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Based on the referenced provision, Birch believes that the reasoning provided by SWBT

in the SBC/Ameritech letter is erroneous, illogical and completely contrary to the intent

of the MFN Merger Condition. In support thereof, Birch refers the Commission to the

explanation used by Common Carrier Bureau Deputy Chief Carol Mattey in her letter

responding to Focal Communications, regarding an identical issue.

Finally, I note that Verizon's view is not consistent with the underlying
purpose of the MFN provisions to facilitate the deployment of competition
and to spread the use ofbest practices. The intent of the Merger
Condition would be thwarted if a CLEC was forced to negotiate separately
an interconnection agreement to obtain provisions relating to section
251 (b) duties. (Attachment E).

It is no secret to the FCC, the United States Congress or investors on Wall Street

that CLECs are forced into bankruptcy on a daily basis in this country. Birch asserts to

this Commission that part of the reason for the CLEC demise is that certain Incumbent

Local Exchange Carriers such as SBC/Ameritech, are not meeting its obligations and

commitments under the Federal Act and/or FCC Orders. SBC/Ameritech boasted its

commitment to its "National-Local" Strategy to this Commission as a positive,

competitive effect of the SBC/Ameritech Merger. However, over the past two months,

SBC/Ameritech has either scaled back its out ofregion competitive efforts, or pulled out

of markets as a CLEC altogether. It seems that SBC/Ameritech would rather seek

waivers or modifications of Merger Conditions than to implement the commitments it has

previously made to this Commission and to consumers. Birch emphatically opposes a

31O(d) of the Communications Act and Parts 5, 22,24,25,63,90,95, and 101 of the Commission's Rules,
CC Docket 98-141, Memorandum Opinion and Order, 14 FCC Rcd 14712, Appendix C, (1999)
("SBC/Ameritech Merger Order").
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waiver or modification by SBC/Ameritech of its MFN obligations under the Merger

Conditions.

At a point in time in the competitive telecommunications industry when CLEC

resources are increasingly scarce, SBC/Ameritech has forced Birch and other CLECs into

utilizing its resources to compel SBC/Ameritech's compliance with Merger Conditions to

which it fully agreed to obtain regulatory approval of its merger. Birch does not believe

the FCC intended for CLECs to expend resource after resource negotiating and re­

negotiating terms of an interconnection agreement, particularly when the terms a CLEC

desires have been previously negotiated by an SBC/Ameritech affiliate with another

CLEC within the SBC/Ameritech region. In fact, such a requirement would be contrary

to the over-arching goals ofMFN provisions.

Birch has proven to be a valiant competitor to SBC in its five-state SWBT

territory. Birch seeks regulatory action only as a last resort to reaching an impasse over

1i1e conference room table. In this case, Birch believes its interpretation of the MFN

~. Lrger Condition is consistent with the interpretation reached previously by the

Lommon Carrier Bureau itself. Birch believes it burdensome and inefficient for both the

FCC and CLECs to expend resources to resolve the issue at hand. Rather, the

interpretation is clear; SBC/Ameritech's response to Birch is anti-competitive and is

further evidence of how SBC/Ameritech uses the regulatory process to delay the

deployment of true telecommunications competition in this country.

4
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WHEREFORE. Birch Telecom, Inc. respectfully submits the foregoing comments

and asks the Commission to take the same into consideration when detennining the issues

presented herein.

Respectfully submitted,

-e~ f'A j • , A~I\_ 1-1i1_
RoseM.M~
BIRCH TELECOM, INC.
2020 Baltimore Avenue
Kansas City, MO 64108
(816) 300-3731 (voice)
(816) 300-3350 (fax)
nnulvany@birch.com
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CERTIFICATE OF SERVICE

I hereby certify that on April 30, 2001, copies of the foregoing Comments Of

Birch Telecom, Inc. were sent by first-class mail, postage prepaid, to the following

parties:

Mark Stone
Accounting Safeguards Division
Federal Communications Commission
Common Carrier Bureau
445 lih Street, S.W., Room 6-C365
Washington, D.C. 20554
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Debbi Byrd
Accounting Safeguards Division
Federal Communications Commission
Common Carrier Bureau
445 lih Street, S.W.
Room 6-C316
Washington, D.C. 20554
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AttaehJnent A

~Cb~ 19, 20y, '.

~
/:'

SB .cations, Inc.
} N Orleans, F13 .

./ ChicagO, II. 606?4 ,'

. '~ ...

Re: Election ofAttaChment I2frDm the S.age Telecom, lnc.lSWBT TeXas "
IntereoDDec'tion Agreement

.' ':,t· .~'. I , " . I·',' .:~ •

,I,:". ~: '.'~'.. rI, ,.~~;:' •

Dear·Kathy:

" '
'. .,

Pntsuant to the FCC Mcrger Conditions ~tea on October 6, 19~9, 'and incorporated-by ,
. reference in om interconnection agreements in Texl'St Missourit Kansas and Oklahoma ." :'. ' ::,"'.

(collectivelyrefcri'ed. to herein as "Interconnection .Agreementsj, Birch requests. '. , .,.'. '", ..". ,
ameo.wnents to 'om Interconnection Agreements to incoiporatc the Attachment Ii,from . '. , :" ". , ",;.
the Sage Teleco~ Inc,ISWBT Texas imercmmeciicm:agreement. ' .' .; .;' ..:, "

'. . . .~, ,
SectionXl!, paragraph 4~ ofthe.F~C Merger COnditions p~vicles:;. ' ,

Subject to the conditions speci:fied in this~Ii. sBCJAmcriteeh sba1l IIIllke
a:va.ilable to my requ.cst:ing tciec~pa1ions =ricr in the SBC',Ameritech Service
Atca within any SBClAmcritcch State any inteT;c:cmnection~ or ONE in the
SBClAn1eJ:itech Service Area Wi1hin &:ttY o1her SBCI.Ameriteeh State that (1) was

,.negotiated with atcleccrrmmmieatiODS carrier, pursuant to 47 U.S.C. § 252(a)(1), by'an ' .
SBC'Ameritech incumbent LEe that lit all times during the interconnection agreement '.
negotiations was an affiliate ofSBC a.ud (2) hasb~made awilable~'an~greemmi
to which SBClAmcritech is a party. '

.....
-: ...

, .

Therefore, as a negotiated interconnection aUangcmen.t in Texas.. the Sage Attachment 12'.
must be made available in Texas. Mi$souri, Kansas and Oklahoma. Please piovido me. .
wi1h three (3) executed signature pages for each of the AIpendmems so. that.Birch can
cx;eeute and file these Amendments in a timely fashi~

Thsnk yo~ for your attention to this matter;

.SiricefeIy yours,

~IIr~-,-"",--
.John Ivauuska.
Vjce President, I:01erconnection .
& Ca:aier Relations

2020 8a/timoreAwnue Kansas olty, MiSl5curt 64108-1914 816.300.3000: ~ a1~.300.3291
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Attachment B

, .' • , , '1 '. ." 1 ••••• ~ ' • ' " • • '. }. I

On~ zl, 1999.-~Irll11.~·C~(S~ am! S. 'l'd=emr. J":ftc.'

._)(~.~.1ne4·&jahtt~rar.U1I1Of·¥mrrIlJmcistm~na."~1
nc am=dzIIents i=bde~muady IQCCptIhle 1ZMadmeu1JID~ 2.2 Qf'd.~ T-m and

oiP.{JIcw);' AwctA llticIaI-'tiNB 'and~ PncinI .. tlNB Sc* atPrb:a.~.6.t
..~ Cenam: (UII Wed)._~~ 12; campm:at;cm;'~ 'aMft#m. rst~ttment;'j: pQj~ .

. . .
Ccmdid£m'l~. 1"!Je_~iDc:m~& c:Dpyaf:az~=if.z .

'!be Aatc=tl:if:D.t meea.1be ~Iialeuts CJlpn.c. PBOC.1..:2'2.34l;.~, tisjamt .~IJD

. ·WuIP~~l~'n~ 2000. ,seeM~pW~,~~:~ __....arusdcr·
. ", .q%llmD~anfJIori1zdqy'_~1iIi~sfco.i . " .

. ,

A cQrv1ela fmac»:mJe=fiaa.~ ihil1 be fib! 'd!I. I» <:atilt'limon =111m' 1ha1 10~
. .

!aIJcWqb'~ fbiI, Oid=' is~.jf'.~ _mt aIrtady. t.m &d... 0=lY twa eopi=s af''b=~

inte&_lllCCI'iJu'I&L~ d.n be1il=d 'IIIithC=:ril~,

SIGN&DATA.umN.UXAS~~" dq~",,2OH;..
1'JlB[JC 'C'"TaY CDOIISSIONmr~

, . .

.~.

-

I •

. ,

~=~BiItl";"a..;,.fijI;"=Ikr-r,r".urA~T"'=·Tl p' . 7 .,i.,.~Mo tmt,CIdil'ND.
i"" ~1aIIn:R:uP;_....,~I~ ..~"'"t5.1S).

T1I=.....'MIlIli_t\IIt.jDq11lrlld~...~d.*~
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... ' laimary 26,' 2001

.'

AttacJunent C

Dear Ms, XIine:

Encl~s~ please find the 'executed signature pag~ of~ Interco:cnectionA~e:nt
between Southwestern. Bell Telephone Company~Birch ofOklahoma, Inc. Ibis

.. agreement will SD.perced~our cmreD.t Int~OImec~on Agreement in Oklahoma.

'~cKIfue' .
SoU'thwestem Bell TelePhone Company
Contract Achi:timstratiOn .
311 S. Akard
,4BeUPlaza, 9th Floor
Dall~:rx 75202

Re: Election of Oklahoma Interconnection,AareemeD t
, I

,. ,
!,. /"', .. "

. ;<,

, ,
• ..:. ~ I

" . I ~ "'j'1 .' .

• ,.-,\.' <I'

.;. .:.~'. \:' .. :" ....
· ..· '" .,
· ..

'" "

. 'I"

~. '. I' , " ..

'. .
., • ''''':.,'' 1tI' •• ,"

, -.'

Additionally. as diScussed' with Lisa DabkoWski. Birch reminds 'you that once tqe
executed.Agreement has been filed with the Oklahoma Commission for approval, Birch
will amend the OU as follows:

. '. I,.

1. Amend Attachment 12: Compensation t~'substitute the Attac~~t'12 'frci~ the:Sage
Telecom, IncJS'WBT Texas ;Interconnection Agreem~t; 'and ' "

2. .Am~d Attachment 25: ~SL'to·include the acceptanCe testing l~guage that is
,avai1ab~e:today in,om: ~tIntereonnection A~t. ,.'," .... ". ' "

'.. • . .". : ':: . .. . ;" ',' " •. ,.1,., I ,'. :..." ~ -', '

. Thank yOu for your attention'to this matter; Please call ifyou have any questions' or '
, "

.concerns.

", II

. ,\ '."

. , ..
• " t·" ''', ",

. ',.... ,'1 .'

Sincerely yoms, .

....~ ../~.. ~

Vicc:Presid'en~ IntercO~an
& Ca;c:ier 'R.~lations I ' ..

"t'· .

. ,

,,' ".,

~ ... ' '.

'" ':.f" .' " .

,',' ( .';;.

, .'

• j't ,

':' ..
"

" :~.' .
. '...

" .
. '

••. I .• '

~ . \ '.

I'.'

'... '
J.. . • ,,~ I'

(-, ,....

· ,

""

'. "- ,.;.

, :: .

CC: Patti 'Kettler
Rim Hartline

JobnChuang
Lisa DabkowSki - SBC

'''_M .••..• _ ...... ' .... , ,.. ••. . ~"""'.'

'. r • •

2020 Baltimore Avtlnue KanRs CIty, Missouri 641 Oa-1S14 816.300.3000. tax: B16.300.S291
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InterconnectionAgre~-oK(02A)
General Terms and~

Page37of37
092200 .

. THIs A'GREEMENT CONTAINS A BINDING ARBITRATION PROVISION WHICH MAY'
BE. ENFORCE!> BY 'tHE PARTlES. . .' . . .' . .'. .

.......s~. ~(! tJ'4u4t.tkQ

, :·Print~ame:','k:5oe-~ e. la~~' ,
, '

Title: .5&nIO¥ 'f.a Pt''!lA6-t

.nate: ~jnUfL~7J ~o, 2CO!

,', 'Birch:Teleeom afOklahoma, Inc.
, OCN1AECN: 3642

" '

0006

. Print Name: Willcna Slo"-lm
, .

Title: ForIPresident~iDdustry Matkets .
, ,

nate: 'do - \ ·0<>
I" ' •

Southwestern Bell Telephone Co~1J3!1Y .

,'

, ,
, ..

.,.. "

\ '



.~. Attachment D

February 19.2001

JoOO lvanuska
.4020 Baltimore
Kansas City, MO 64108 • f,

Dear Mr. lvanuska.:

. Re; ~irch ~tio~ ofthe 02A and Request for Amendments

·r am'in receipt ofyoUr letter ofJanuary 26. 2001 to Marianne Kline transmitting
the signature pages for the 02A and advising Southwestern Bell ofBirch's intent
to amend the 02A, once approved., The proposed amencbDents would 'be~ add
AttaChment 12 - CompeDSSticm from the Sage Telecom, IncJSouthwestcm. Bell
Texas Interconnection Agreeme.ut and to add the acceptance testing language in
the currentBirch Oklahoma agreement to Attachment 25 .. xDSL.

Although your letter explains that.the proposoo amendments'were previously
discussed with Lisa Dabkowski. rhavesp~ with her andme has assured me
that SoUthwestern Bell never agreed to port 'and/or adp the Sage Compensation

. .Appendix from Texas to the Birch Okl$oma agreement

.SoutJ1.westem Bell is 'not amenable to volunt&:ij.y adding the Sage Compensation
Appendix from Te:lQlS to Birch's Oklahoma Agreement. In addition, such
Appendix is not avaUable for porting UDder Paragraph 43 ofthc SBClAmeritech
Merger Conditions because reciprocal compensatioIl provisions are not UNEs, ,
~nnection or service arrangements available for adoption under Section
252(i)' oftheAi::t. Moreover, the compensation terms Birch'is'seeking are '
arbitrlJted tcnns, which also disqualifies such termS for porting under that same
paragraph of,the merger ~Ilditions.

The Birch 02A already"allows' for bill and keep. The terms ofthe Sage
arbitration a:Ward, which was a\varded to a CLEC operating exclusively via .
UNE's, includes~le terms,related to the exchange ofrecords. Although,
Southwest:er.n' Bell 'is willing to continue.to discuss variouS bill and keep

,, arrangementS with Birch (and in fact such discussions have been occurring fciT a '
period ofmon'tbs)., Southwestern Bell is unwilling to aCcept an mrangement which
did not include an obligation,to exch.a:rige records. _ " '



Concerning the request to amend the 02A to add the acceptance testing language
in the current Birch Oklahoma agreement 10 Attachm=rt 2S - xDSL, the
amendment,has been requested from Contract Administration and will be
forwarded to l3itch-once complete.

In line with ourdiscussion ofamendments to the 02A, letme bring you up to
speed on the st:a1U$ ofthe CommitmentLetter amendments. 'Those amendments
will be ready shortly'after the Commitment 'Letter $igoitures have been obtained.
We will be tmD sm1;tt\ng tho~e amendments. to Birch for'review shortly. Please"
call me With any questions.

Sincerely,

<~~~
Kathyr&avidas
SBC/AD;le:ritech Lead Negotiator

John Chuang
Lisa Dabkowski
Eric Larsen . ..
Marianne 'Kline
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Fedenl CommunkatiDliI CODlinill(on
.,.uz

FEDERAL COMM11NlCATlONS coMMlsslON "
,Wublqraa~ D,C. 20514

Attacbment E

DA 00-2890

.',

. " .,\ ..

, ... e. ,

Mr. Micbll!l 1.. Shar
SwicD..Berlin Sh=trFtiedman, LLP
3000 ~Str=., J-TW, SuhD jDO ,
Wahi..... DC 20007-51115 .

.. '

. .

.. '", , ',: : .,' .','

, !,

Dear Mr. Shor:
t .,.

'.

. Tbji le=r addlsses ya.u. NoVembclr 9, 2000 _ on bc:hiJfafPacal ~i,*,cm ,:.., .... <' ~ ,:- ~.
Coiparadon c-FocaJ") can~", the mgsr·faYDTed nBtlon("~ Pnrrid~ Clfdle'BellA/lllJffk/GTE' "

" .\MpY 0niei".1 As ~'IinFd more fully heJerw.th. BmlAlltmtlt:lGTE~Ord~'1 MF'N ~iods ,
tpply 1:0 entire~an asrcemenlS. 50 ChI! CIl'riers IDlY impQl1:~an qn:emcntI tom .
one Itatc Into another mre. " ' , ,'. ", , . ,

I , '. . . .' :" . ~ ,. '. " ,. ,,' 1'1' . ~' :, \'. '. ,,:,.1, " I,~:': .
On No~ba' 9. ~,Faca1IUbrni1!ed.a limr to the' Camman Ccriar BuraiiMluriiiu'? " .

l'equ=&fas 81\ lnterprcbdian J9rdfng the ptapeT' ipplicmian ofthc: MFN pnwi5iaDI,conhliMd in'#I-
J46rIt4' CondUlDns.t In iii JCItCr. Focal =nu:nds tbaz Verizan Cammunie:atians.~ (lVeri2:on1 "
iDaorteedy interprc:tS theMFN provisions by excluding proviaiops afit.lacann=fan~13~ate4

10 reciprocal CDmptmsation and =naln q1hcr mbJects. .Faqal fimJJer-=dIIt thl.lDtapJ'$tlon issue .
has delsyed its~emry Imo .1_ four mtes in she Verimn lIc:rvh::e ...J In i1S~btr ft. 2000 '
rr:sppnse to F008rS letter, Vcrfzon argues 1baI Jhi~~ CimditiD1f is IipUted anly to intcrcobh=don

o mtDlt:li1tJt1ts and uabun41ed JlISWOt'k demants \UNEsj subject tD s=U1.'ln 251{~}:4thc .
, ,Co;D1n~~ODI Act af.l'~ IS _ded tzhtAct"· Verizarl au=ns that'the hmguage of'thc MFN

proviaians i=1udes cormin ~visions ofinrereonneezion qreemenn, meh IS proLSlQns~

.i

- ...n

..
~, r" • .

i Le=r mxn Mi.!!! L. &bar, Swicller Perlin ~tTFricdm-.a. LLP.ID'CaroI ~Mmcy. Dcpwy~ ,
Cammon CarliII' Pur-Po fCC (Nov. 9_ ZOQO) CUFf1tJ4/ NfMI1I_ P. 2DO(1~~arE CcQami.,
T~'-BelI'AtllmieCorparulrm.~ FarCansc:nno Tnmsf~C=rD1 afDatDacic "1'1' '.

.la1'#rnItiDIIIlI Section, %l4 ad ~la,Aiuhaiizrrians..,~Appllcatian to TmDaf'erOamraJ ora~ C.ble :'.
LIndiR, I..k=m,~ OptnlCJff tmd OJo*,'rrcc 0Q.221 (rd. Jun. 16. 2000) ,.8.0AiltmtkIG;T'E~"'-
'lWer"). 'nJc At..,- dMdftIaIrl- are contaiMd in Apf:=ndix D. ' .' ,.',' " " ." .

. " ' . '.- .-, ... ". . .. ' .. '." " . . ." .. '-'.,. " "

% ./J~ A11~ntit:IGTE~Or* at App;:ndix D.' pII'L,,3Zi '.' 'il/.at~.3~,(~anJ MFN'~~tJ!1S~' '. '".

,:JP=aJNtWf/Ib.,.,,2Q/JDlIIm-.'6-7. :, '.' ,'" .. ;'
• I ',.'

.. . .', •.'. . .' . • I . .~ • " I '.:

U=tmun~Il E.~ AaiSlJnt'Vice Pi'esik,VeriZQIJ COmmuni_.OIJI, Inc•• TO~I E. Mat&!Y. '
,~IIY Chid.eomm~ c.ncrBureau.. FCC. 2 (Dec. 6. 2ODO) ("P'~~~ 21JfJDL«tfll'jI.',.Foctil
NtWtl",ber 9, 2O(HJ Li:rrJ:r. Aaa~. ~ ~ (SQbmh1ins Verizgn(lO~ tbc·~ dw r.ctpt'OelJ
~8Ihan.11Umber pGlUbiJit,y~ - ~in =ber l1oI\:tIcets fan~ rhe ac. ofllll!~ provisians).

'tt

-, ".

I: .
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•• L
Federal CammllnicatiOflI Commiulon . DA. 00-2190

. ,

, In IbcBetl A,.tduiE~Orr/Jr. the CammlssiPIJ "opJd~ me MFNpnMd~, to '
~U:iptc: =tain hatmllrisinl out pftlhemcf.. In particular. fbI! CGJmniaiaa fOund duI: Ibe MFN
praYiJions~ d1e'birms ofthe merger by ficiriwina market 1Dlf.Y lind IPJl*IiIll1hi use af'bcst .
}2l'laiccs 1bmusb0l4 Vcriz:an'5 n=aian.· PUrsuaru to Jb~~ eontrlllmv, V.c:rizoJ\ m.allow
~ lelccammuniclltians'carrlers in ~c sca~ Ut opl..in ta MY inrcr=nnecdan mlllllmenE or
unbUndJ= n=wmk eJ-=mem: contained iJ'l1Il inter~ectian'asr=ment ftom Bnather ae.' "

',' Tho ¥"pr·~'fQ1r.s IIlow c:ompctitive laca1_anse Cll'riem ("OLEOs") ro imput ~rc . "
int==m!=tian .sr=m~1ES across ~e lines. Specifically, me M-ser CandjEians allow a ECs CD opt-­
in to Ill)' -mterCOm1eatian mangcmcnt. UNE, at J]fOYisi'*i aran inurconncctiDn qreemIDt Cmc1udinS
&l1 cnmv qn:ancnt).'" '1'hJ plain 1anguage: nfthe MfJ,gcr CrmditlD~ penn~ a we to ablain III entire :
intcrcoDnCCt1an~ UTIC 'the: Mf'N provisions, 50 lanllS the agrc=mcqt was,vallIIW'il,y , . ,
nc=ggtiBted.ad mem 1b~ timinr lind JDCadem rrJqLli\'ClTlentS IJ*lified in the: CQI1d1tians,' F~ thus
ca:r=tI)"Paims put tII-. in the Bcll.f1lmrtlclGT£ Mt:rger Ort/et', the'Cammiuion ctic:Wated hs .
~diQs ofthe tenn "'inter=nnecthm In'BngemcnC to encompass~n: inten:anncian
asreemenu or 18Iec:ted provisions from th~..... , ' " "

'. ." VcrIzaD isin~ ih~ns ~lU the: ref'en:nt= m"s=on 251(c) limits • 'CJ..:EO"~ .-i~·rtlhtl·
urad.. ttle MFN jmMstOnl afme Aitt'ft!r Condftlofa. Specifically, Verizqll QBcrts 1bcssdi= .
-4dreuedby lCation 25J Cb)' c.s.. rDcipJOcaJ CQlTlpenmiaa. numba'~lit)'. ID1d a=ss 10 rf&bGoafr
way, &rl Dl1tIide 'the scapc orthe Mergrt Cmrdltioru becaus~ ofthe expr=ss rdi::n:nce to iecI:Ian 2S1(1:) in
'the MFN pmiatcw.'· S~Dn 2S I.Cb) is Incorporated explicidy into sca:ian 2S1(c) • tile ClQI:IC ofthat
aubs=tiem. hmvcvr=, 8I'Id fi.1rther in the lUbs=ctian estAbn~nS' a~ for incumb=nt L!Ca to negotiate

5 "" . .
",. Jl'"~Dt=m_612(JOOz..tIP:atiZ.:'

6 BII!1"uJiIIll'idGTE Jr/e'rIr 0IrJcr It~ JQQ.Q.5, 3SZ (ltftma IbnDu: MFN provisiDns TOdul:1' aeLEc" riIk
ad $last atIlmr)'~..~S6 (statinc dw Ch= MFN pt'OYisie:ms will spn:ad lhe use of. best priQIiccsJ. 370 (aadns _ me
MFN~'¥in lawcrcnA)' blrriers tbrCLEC5). '

, I· .

7 Id. C AppIndii 0. pm. 32: Ielld. Itparas. 30Hl. JOS,
\

• S.irL C~o.plJL3~

, '1d. _,Para. 300~ n, '586: uI Fat:Q/N".""". 9. 2000Un~. 2.
. . . , ' . . ,

lit &If P'CI"iIlm~ 6. 2(J(JO l.ltr1..at 2;..aile FPt;QJN~ ,P, 2000 lIMrat~ 2.. 2 (IUbmialna
~lfCIPOUdriuce fiDnI·V.rizan to Faca1). In -I:b of~ MFN prDYi&i~ the'....",.'~.JO'" '.­
~dn III'flSJIIDII1Cl1U..UNE., arprovilions oran lntel'CQlllfl=ion~cnc (fncfudlna an en1inl qreem.)
SlIb~~To 47 u.s.c. § 251(e) and PaTqraph 39 of1lfase ConditiOlU tIl_t WIIi "ttlumarily nelEliated •••." Set S~
AdMlIcIG1E~ 0I'dt!r .'AppcmdiZ D, paras. SO. )1(1)., Ir1d 32. .
, " ..
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.=m-in'lOad f;dfh." 'The phrase "irJ~ccqan ap:mOnt CmcludiD._ aJli~ ..-n=tJ .
mJUa ID_ap351(0'" in the Merger QuI(IltIDrJ merely m'etlIlD dte type.Df'esr=mcnnhst b IUbje«
k3 dlfs prvvfllan.lIIIDCfy, 111~=tIan 1pI:DI\'l~~ tddrcssins Che .es • fonh in IUbJec::Iians
251(b) IrNl2SJ(p). Marco".., tbc..u.,,,.CtwJi'/~ ..-Iy..chat the niles and requiremems af
-=tiCll'J 2S2(l) IIPPI" to an~.fbl fmon:ann=tiQIJ amanscm=ns and~ undar.1he MPH ,
provi&i=a Df'lheJ6rifr1"~. The Mf'N PrOvWonslKpand JheltCtian 2S2(i):~pl-i.n rilhl!l pi'
CLECJ by aDowiq CLECs to impart inten:orm=don~ Cmc1w:ting an:Ire IlftIDml!l'lts} from
one IEee jpIO aaodlcr" 1h=rredUcinS tile tirn~ III'Id"=qsansc ofaeptiadna intttcann=ian
qraemeDIL ~Iy. I _ that Verizan'& view is nat cansisEenr with InIS unde1"1~nBP~ ofd1e MFN
pi'ovisiCCIs 10.1. the dcplD)'J11ent ofcompc~tiPJ1And to 1praa4 dJc u.s~ of'bc:it practf=s. The 1mcm .
af1!Je~Qmdit,i= WDII1d bit mwart=d if. eLEe was f'orc=d to 'n=Iad- Uparltely an .
h1t.=anneediJn asn=ml:llt to abtain pro\liaians rclsdng to sectlon 2S1(b) ibir;s.

. All final·lIWtc:r, vetizgn contend$ that Poeal may nat avail iDeifofcenain prpvisianli of
iDf.ercoanaotiOD~ bealuse af'Cmnmlssion prccocIenr., tbe c:xplratfcm ofl!le Clrilinal '. .'
~ asn=mc:nt. orstItt.~ =luiremcnts.n. The MFN prQvisians ClmtCmplarc lhe
~1bI1ftytblt Verizan.lQd I i'equ=st1n1 CLBC may T1Qt completely agree aJxnIt the availability of'
ccrtah1 iat:cr=mDCdon~ 01" pt'DYiliions within an int='Corinccdan IJrecn'lQ1t. Specific:ally,
tba~CoMitJonr provide _ 'dlisput=s reprdina lJJa railrsbfJity'ofan inWCGnllection
aJ11In8CID-ar tJNE,1baI1 be n:salvcd pursuant to n=ggthl'don bctwcon the~.~ by the relevw IDll!
~ UIId1t"47lT.S.C. § 2S2 to the~ applicable."I' To th~ extent Vcrizan bt:ril'YS.~. a .
~ iDtercQDnec:tiGn IIDIIgenll:nt is ineIi,,'bfe under the Mf'N' provisions because.~ =ample, me
lZ'1'Ir\8=c:nt may~ r=Jmicall,y iDfasible. the proper eaLlt'Se ofactian iii far Vcrizan ID allow tt1t CLEc
to opt·ta!D 1M cntJffI aar=m=st odterthBrl the conrested l:=n'm. Ver1mn maY thea t21fC iq views
mprdIaa!be.c:arJtCStcd provilicin before the srau: r:amrrii5.iion JnstCId afunfla=all)' ,irnftins a eLEC's
aptiaRs undc:r: tbcr MEN provisions.

Ityau~ye my qucstiDDll =sc:rnjFlS lhi:; matter, you may~me or Arnhany Dale in d1c
"\\ Comm~ Omi~B~ It (202) 41S.2260, .

.. l., • '.

--__...,_J___ .
_ ,II F_N~l1.lDDfJUltIll'. 3;.~.t7 U.S.c. §·2Sl(cXU (eabli~Jna,aa incum~! LEC"s _ ro .
~m: in pod fidtb the termJ.d.=ndttians afa;reamtlllts TO ftalfi111fte Cludc:l describl:d in _ions 251 (P) and
(e»). .

L2 P'cr=r..o."""~ ~ ~DDO lair It 2-4.

. I~ Ikll A,/MttcIG1'E~CJr.*r It~i~ 0, paras. 30~ 31(~). 32: '"
'.'i .
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